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What type of rat is a pirate? In the Merchant of Venice, Shylock, when considering a 

loan, has one answer: "But ships are but boards, sailors but men: there be land-rats 

and water-rats, land-thieves and water-thieves, I mean pirates; and then there is the 

peril of waters, winds and rocks."1 Here, land-rats and pirates are parts of the same 

equation: that which is uncertain, which may make the loan more risky, and against 

which the loan must be evaluated. Today, the types of evaluation of risk made on the 

massively deregulated global shipping market are not very different: waters, pirates 

and thieves are parts of a single equation.

Things are very different, however, when one thinks about how to deal with pirates. 

How one deals with water is going to be necessarily different to how one deals with 

the pirates who float on the water. I am going to discuss how people are dealing and 

thinking with Somali pirates, and going to ask a seemingly simple tautological 

question: is the Somali pirate a pirate? 

The context, and here I am going to be extremely brief, is as follows. Somalia has not 

had a working state since 1991. 73% of the country is estimated to live in extreme 

poverty, though this is of course an estimate, because there is so little opportunity for 

the people who make these types of statistics to leave Mogadishu due to security 

concerns. At the same time, internationally, piracy has been increasing since 1990, 

reaching its peak between 2000 and 2004. After a small dip in annual attacks in 2008, 

1 The Merchant of Venice. In. Shakespeare, William. 1880: The works of William Shakespeare, Volume 2. London: 
Ballantyne. p.347. Thanks to James Redfield for pointing out this reference.
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the first half of 2009 saw the number of attacks double to 240 from the same period 

the previous year. This increase is almost entirely due to the Somali pirates, who 

operate in the Gulf of Aden and off the Somali coast. As an indication of the financial 

import of their actions, in 2008, the Suez Canal generated $5.4 billion in transit fees. 

For the first five months of this year, transit fell by 20%.2 

Despite the fact that Somali pirates are called pirates no matter where they are found, 

the Somali pirates in fact operate in three distinct types of space: they operate on 

land, they operate in national waters, and they operate on the high seas. Only in the 

last space can they genuinely be called pirates.

Now the high seas, like many of our legal concepts, have their origin in Roman law; in 

the attempt by the Romans to give a full account of the legal thing (res). There were 

many categories of thing in Roman law: sacred things, like temples; sanctified things, 

which cannot be owned by a human subject; public things, which are owned by the 

people, which is to say, the Roman state, and also, common things. 

Common things belong neither to Gods, nor to humans, but to the legal order of all 

beings. Marcian, for instance, says that: "the following things belong in common to all 

men: air, flowing water, and the sea, and therewith the shores of the sea."3

The precise nature of common things in Roman law is less clear. They are defined 

negatively: they do not belong to the Gods, or to citizens, or to the state – they mark 

the boundary of the legal regime, the point at which law must stop delimiting what is 

proper to whom. 

2     Joint War Committee, Lloyds Market Association. September 2009.
3      The Digest of Justinian. 1.8.3. In Watson, Alan (ed.). 2009: The Digest of Justinian, Volume 1. Philadelphia, 

Pennsylvania: University of Pennsylvania Press.
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The notion of the high sea as a common creates a huge argument at the end of the 

16th century, when Grotius writes a small book called The Freedom of the Seas, or A 

dissertation on the Right that Belongs to the Batavians to take Part in East India Trade. 

This polemical book was written to justify the Dutch right to waters in the East Indian 

Ocean that were claimed by the Spanish and the Portuguese. He uses much the same 

argument as Marcian. "To show that it could not have been occupied, I used the 

following argument. The sea cannot become the property of anyone, but owes forever 

to all men a use which is common to all."4 

Grotius' conclusion was not very popular among some people – notably the Spanish 

and the Portuguese. It took until the 18th century for the idea of the high seas as a 

common to become established legal principle. Today, as one of the classics books of 

international maritime law states: "it is universally recognized that the open sea is not 

susceptible of appropriation."5

No state can take control of the high seas. But, that is not to say that states cannot, 

even if only momentarily, occupy it; ships do indeed pass through international 

waters. Kant, in the third article of his essay on Perpetual Peace, wonders about the 

status of these ships, and how one passes through inhospitable regions of the earth. 

There are two means to pass through such regions that he notes: camels, and those 

camels of the sea - ships.6

Because the high seas are held as the common property of man, when a ship of one 

nation is on the high seas, it cannot be within the juridical sovereignty of another 

nation. There has been a great deal of argument of precisely what form of sovereignty 

4      In  Armitage, David (ed.). 2004: The Free Sea, with William Welwod’s Critique and Grotius’s Reply. 
Indianapolis: Liberty Fund. p.349

5 Colombos. John C. 1967: The International Law of the Seas. New York: David McKay. p.47
6 Kant, Immanuel. 1991: Perpetual peace: A philosophical sketch. In Reiss, H. D. (ed.) Kant: Political Writings. 

Cambridge: Cambridge University Press. p.106
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should be exercised on a ship. The legal fiction we use today has been variously 

called, territoire flottant or schwimmendes Gebietsteil: floating territory or swimming 

land. Which is to say: the ship is thought of as a small floating bit of the territory of the 

sovereign nation to which it belongs. Such concepts haven't changed much today, as 

is detailed in article eight of the Geneva convention on the high seas: “the jurisdiction 

which a State may lawfully exercise over vessels flying its flag on the high seas is a 

jurisdiction over the persons and property of its citizens.” 

One way of understanding the legal fiction of floating territory, which I do not have 

time to expand today, is to understand it as a way of precisely keeping the commons 

open, by asserting that there is another legal order to which the ships belong, and it is 

irreducible to the sea. 

I say this is a legal fiction, because the ship is obviously not part of the territory of the 

nation-state in question. The territorial claim of the nation-state here allows for a 

certain type of deterritoriality. This legal fiction allows, for instance, Liberia, whose 

maritime office is in New York, to have more ships at sea than almost more than any 

other nation. Bolivia, which is a landlocked nation, also has several ships at sea. The 

nation becomes the basis for what is known as a flag of convenience, and nations use 

their lax safety laws, and minimal tax regimes, to attract ships to their flag, much as 

countries like Cambodia use low wages and minimal environmental standards to 

attract corporations to their shores. In the case of flags of convenience, it is the legal 

fiction of territory that makes this possible.

On these ships, there are three juridical regimes that may be at play. One: on the ship 

itself, if for instance, a sailor steals a ring from the captain, this act is governed by the 

law of the nation in question. The Geneva Convention of the high seas states this very 
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clearly: “Warships on the high seas have complete immunity from the jurisdiction of 

any State other than the flag state.” 

Two: if such ships are attacked by another state, then the states in question are bound 

by the laws of war: the ship is simply a bit of floating land, and one must engage as if 

one is on land. So far, both legal orders are extensions of the law of the land. The first 

is simply an extension of the law governing citizens within a state, the second an 

extension of the law governing relations between states.

And then we have that little known third category.

 

I am going to read out article 101 of the United Nations Convention on the Law of the 

Sea. 

“Piracy consists of any of the following acts:

(a) any illegal acts of violence or detention, or any act of depredation, committed for private 

ends by the

crew or the passengers of a private ship or a private aircraft, and directed:

(i) on the high seas, against another ship or aircraft, or against persons or property on board 

such

ship or aircraft;

(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of any State;

(b) any act of voluntary participation in the operation of a ship or of an aircraft with knowledge 

of facts

making it a pirate ship or aircraft;

(c) any act inciting or of intentionally facilitating an act described in sub-paragraph (a) or (b).”



6

It is worth pausing over this article. A pirate commits a violent or depredatory act for 

private ends. This is a special sort of private end: it is not that of a citizen in a 

marketplace, a private citizen in a public realm. The act occurs outside the jurisdiction 

of any state (on the high seas, or in airspace), and it is not a state that does it, or a 

state that authorizes it; in the latter case the actor would be a privateer who would 

take a note from the state, authorizing private action in the name of state, those who, 

as Christian Wolff, the great jurist, called them, those who "wage, by private means, 

not a private but a public war."7

So the act of piracy is not private in the sense we might usually understand it: it is not 

private in terms of a public. It is simply outside of any state framework. Piracy cannot 

be a political act, because it is outside of the state, the guarantor of the political. 

Who then, has jurisdiction over such an act? Everyone. Piracy is an act of universal 

jurisdiction; one hundred years before war crimes and crimes against the rights of 

man, we had the universal jurisdiction of privacy. Anyone can bring pirates to trial, but 

no specific state needs to do so. 

Piracy is an attack from the common, which is to say, it is on the high seas, the 

common space, where it occurs, but it is considered as an attack on the common. If 

we remember that the common tends to mark a negative point, the boundary of law, 

then it is interesting to see that the pirate is not itself a category which has any 

necessary juridical correlate: anyone can bring him to trial, no one need do so. 

 The pirate here is emptied of any particular legal form. He does not have the rights of 

a citizen, for he does not occur in state space, nor does he obey the rules of war, for 

7 Quoted in: Cauchy, Eugène. 1862: Le droit maritime international considérée dans ses origines. Guillaumin: Paris. 
p.64.
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he is not a state. When he is captured, he is tried in a particular nation, which may (or, 

as we shall see, may not), have translated the universal crime of piracy into national 

law.

If you recall the discussion of the sea camels, those areas of floating land, then we can 

reverse this analysis in the case of the pirate. The pirate is the area of floating sea that 

attacks the area of floating land; he is irreducible to the legal order: there is no single 

body of law which has jurisdiction over him, and yet everybody may have jurisdiction 

over him – a structure which is very similar to that of the common, something which 

everyone holds in common, but none has in particular. The pirate, legally, is the 

obverse of the common; he is the common enemy of all, in Cicero's famous phrase.8

Piracy is a crime of the high seas. Problematically then, we don't necessarily find the 

Somali pirates on the high seas. Indeed, throughout the 1990's, they tended to 

operate in national waters. Recently, we have seen them operate in Omani and 

Kenyan waters, but, and especially when they really began establishing themselves, it 

is in Somali waters that "pirates" are to be found. 

There is no crime of piracy in national waters, such waters are not part of the 

common, but the responsibility of the state. The offence is instead "Armed Robbery 

against ships," which is defined in the Code of Practice for the Investigation of the 

Crimes of Piracy and Armed Robbery Against ships.9 The definition of the crime is 

identical to the definition of piracy (violence, depredation and so on), except that it 

occurs within a state's jurisdiction. 

The problem here is that the state does not exist as an effective juridical and 

8 Cicero. 1991: On Duties. Cambridge: Cambridge University Press. p.10
9 Resolution: A922 (22). Annex, Paragraph 22.
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sovereign body. The state, such as is recognized by the international community, only 

has jurisdiction over some of Mogadishu, and only that during the day. 

So the first pressing question for the international community became: what to do 

about pirates in national water, Or, to reverse the question: what to do about armed 

robbery when there is no state? We might say, then, that in the absence of a state, 

one approach to violence within the ghostly jurisdiction where a state should be (the 

shell of Somalia), is to brand all this violence, piratical.

Not only are the Somali pirates not simply on the high seas, they are on the land, and 

it is this which makes them unique. In the Straits of Malacca, or off the coast of 

Nigeria, there is also a great deal of piracy. But these pirates do not have bases on 

land. They tend to take over ships, rename them, and attempt to sell off the cargo 

and/or the ship as quickly as possible. It is because the Somali pirates have bases on 

land -where, in Nigeria or the Straits of Malacca, one would find the state - that taking 

hostages is possible, and the peculiar structure of Somali piracy becomes conceivable. 

“Ultimately," one of the Vice Admiral's responsible for the US-led fleet in the region 

claimed "piracy is a problem that starts ashore.”10 By this he meant that his fleet, 

which we shall come to shortly, cannot stop piracy, and only a Somali state can stop 

piracy. But one might be surprised at his words, legally, because if piracy is anything, 

it is something that cannot be ashore, it is a crime of the high seas. And, as we shall 

also come to, while the pirates have bases on land, they are thought of as something 

which exists, legally, only at sea: their territorial presence is irreducible to their legal 

form. To put it in Shylock's language: a pirate is never a land-rat, and thus, we could 

also say, never a criminal. 

10 Vice Admiral William Gortney. Commander: U.S. Naval Forces Central Command. Testimony before the House 
Armed Services Committee. March 5, 2009. 
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Not that the pirates seem to see themselves as criminals at all. 

In a New York Times interview with one of the leaders of the Coast Guard, one of the 

two largest Somali pirate organizations, it was said:

“We don't consider ourselves pirates. We consider pirates those who illegally fish in  

our seas and dump waste in our seas and carry weapons in our seas. We are simply  

patrolling our seas. Think of us like a coast guard. “11

In the pirates’ depiction of themselves, they are the coast guard that the state cannot 

provide, preventing illegal fishing and the dumping of waste within Somali territorial 

waters. Such an argument has two separate claims. First, that there is illegal fishing 

and waste dumping. Two: that the actions of the pirates are consonant with preventing 

such activity.

The first claim has relatively strong grounds. The FAO (the Food and Agriculture 

Organization of the United Nations), estimates that there are 700-foreign owned ships 

engaged in unlicensed fishing in Somali waters. Vessels from Europe, the Middle East 

and Asia have been exploiting Somalia's fish stocks with virtual impunity.12 DFID,13 the 

UK government's department for International Development, estimated in July 2005 

that Somali lost $100 million to illegal tuna and shrimp fishing alone in 2003-4. 

The situation on the coast worsened after the tsunami in 2004. The UNEP, the United 

11 Sugule Ali speaking to New York Times reporter Jeffrey Gettleman on 30 September 2008
12 See Schofield, Clive. Plundered Waters: Somalia's Maritime Resource Insecurity. In Doyle, Timothy & Riesly, 

Melissa. 2008: Crucible For Survival: Environmental Security and Justice in the Indian Ocean Region. Piscataway, 
NJ: Rutgers University Press. pp.102-116.

13 Marine Resources Assessment Group. 2005: Review of impacts of illegal, unreported and unregulated fishing on  
developing countries. London: DFID.
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Nations Environment Program, a report shortly afterwards claimed: "Starting from the 

early 1980s and continuing into the civil war, the hazardous waste dumped along 

Somalia’s coast comprised uranium radioactive waste, lead, cadmium, mercury, 

industrial, hospital, chemical, leather treatment and other toxic waste. Most of the 

waste was simply dumped on the beaches in containers and disposable leaking barrels 

which ranged from small to big tanks without regard to the health of the local 

population.” Many of these waste containers broke open after the tsunami, further 

impacting on the ability of the people of the coastal regions to fish and grow crops.

If one were to accept the pirates motivation for action, then it would appear that the 

pirates have a telluric character. Which is to say that "despite all tactical mobility, this 

characteristic [being telluric] is important for the basically defensive situation of the 

partisan."14 Though Carl Schmitt, whom I just quoted, is at pains to separate out the 

pirate – motivated by private gain – from the partisan, if one accepts the motivation of 

the Somali pirates, it does seem to be the case that they are acting defensively. In the 

absence of a Somali state, the pirates are taking on the role of the state, but, lacking 

acknowledgement from other states, are perceived as exterior to the legal order.

The pirates also certainly sometimes give the impression they think of themselves like 

a state. As I write – October 2009 – they are negotiating the release of some Spanish 

hostages. One of the main demands of Abdi Benlow, chief of a pirate force that comes 

from Hindawao, is that Spain ceases all illegal fishing in Somali waters. 

That there is indeed something to combat, and that the Somali pirates claim to be 

doing so, is not open to question. They also seem to be occasionally successful in 

doing so: France and Spain, which both have fishing fleets which are based in the 

Seychelles, normally expect to catch up to 66% of their annual quota from around 

14 Schmitt, Carl. 2007: Theory of the Partisan. New York: Telos Press. p.20
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Somalia. Alejandro Anganuzzi, the head of the Indian Ocean Tuna Commission, 

revealed that because of the pirates activity, both fleets have been forced east, 

cutting their annual takings by 50%.

That said, there is clearly more to Somali piracy than simply blocking the Spanish and 

French fleets. To understand this, we must briefly analyze the structure of the Somali 

pirate organizations.

Many of the first vessels taken by the pirates, the International Maritime Bureau 

records reveal, were indeed fishing vessels taken illegally in Somali waters. One would 

indeed expect these numbers to be higher, given that the owners of vessels illegally 

fishing in Somali waters would be less likely to report pirate attacks.

Today, however, Somali piracy is not a set of small groups of fishermen defending 

themselves. It is a highly structured enterprise of a number of syndicates – the 

principle two being based in Eyal, in North-East Puntland, and in Xaradheeere, in 

central Somalia – with links to international financiers in Dubai and London, with 

motherships, as the international press has called them, out at sea, as bases for the 

speedboats from which attacks are launched, and onshore depots along the coast.

There is also an entire industry that has grown up alongside the pirates: Eyal, if we are 

to believe reports, now has restaurants to feed the kidnapped crews, marriages are 

occurring around the pirates’ fortune, there are links to local government, and a 

massive influx of goods.  

If we wanted to summarize this development, we could say. Somali piracy began as a 

defensive measure: there were not pirates, but fisherman whose livelihoods were 
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under threat, who acted defensively: piracy was not yet a separate profession, but a 

type of reaction to an encroachment on their proper domain made possible by the 

absence of a state. For reasons we will come to shortly, mainly connected to their 

insertion into a system of capital, the pirates transformed into pirates proper, with 

their own mode of organization largely unlinked from their past as fishermen.

This is by no means unprecedented in the history of piracy. Marcus Rediker has written 

several books which detail the way, in the 18th century, separate organizational 

structures grew up among the pirates. “This social order, articulated in the 

organization of the pirate ship, was conceived and deliberately constructed by the 

pirates themselves.”15 In this world, the captain was elected (and summarily deposed), 

and the quartermaster acted as an intermediary between crew and captain, playing a 

role a bit like the medieval consul. 

Without having the time and space to go into a detailed comparison with the 18th 

century, I want to draw out three points of comparison which will allow us to think 

about the way the Somali pirates transformed themselves, and the appropriateness of 

the response taken against them, which we will deal with next. The first, which we 

have already seen, is that pirates develop modes of organization, and these modes are 

incongruous with an understanding of pirates as merely private actors interested in 

their own gain. 

Second, both sets of pirates are parasitic on other, more established orders of the sea. 

In the 18th century, almost all pirates were sailors first,16 and became pirates because 

of a) their impoverished position relative to b) the large amount of good and wealth 

being moved around the sea. Piratical organization was largely a mirror image of the 

15   Rediker, Marcus. 1987: Between the devil and the deep blue sea: Merchant Seamen, Pirates, and the Anglo-
American Maritime World, 1700-1750. Cambridge: Cambridge University Press. p.286
16 Rediker, Marcus. 2004: Villains of All Nations: Atlantic Pirates in the Golden Age. Beacon Press: Boston. p.22
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conditions that caused it (there was still a captain, a quartermaster), except that on 

pirate ships the officials were elected. Further, piracy was in turn dependent on a 

particular set of material conditions which caused those men at sea to feel 

dispossessed in the first place. 

The Somali pirates are similar. They also become pirates because of their a) 

impoverished positions relative to b) the large amounts of goods – in this case fish – 

being moved around the Somali waters. However in this case, as much blame might 

be placed on illegal fishing, the absence of a state is possibly the number one cause of 

this fishing being possible in the first place. The piratical organization in Somalia is an 

intensification of the clan based system, and all the easy informal connections to 

capital networks, through the hawala system, that this promises. It is, in turn, parasitic 

upon a globally deregulated shipping industry that, before the pirates arrived, took 

almost no safety precautions, and whose elaborate safety protocols, as William 

Langewiesche17 details, are almost entirely an empty formal procedure. 

One of the reasons that pirates in the straits of Malacca can make ships disappear is 

precisely because they have already, effectively, disappeared, and this is the cost of 

their entry onto the global market – safety standards and proper accreditation would 

drive up the costs and drive the ships out of the global market. For instance, to take a 

vessel which is absolutely representative of the broader trend: the MV Faina, which 

was the vessel captured by the pirates containing tanks and arms supposedly destined 

for Kenya, and possibly destined for South Sudan. 

The MV Faina was previously called, in rapid succession, the Marabou, the Loverval 

and the Matina – name changes which are used to disguise the ship for a host of 

17 Langewiesche, William. 2004: The Outlaw Sea: A world of Freedom, Chaos and Crime. New York: North Point 
Press.
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reasons: evading tax, evading safety checks and so on. It was flying under a Belize 

flag, though, in all probability, the ship had never visited Belize. It was owned by a 

company, Waterlux AG, which was based in Panama City. This company, however, in 

the International Maritime Database, does not even have an address. The only address 

is for a subsidiary company, Tomex, which is based in Odessa, Ukraine. But in Odessa, 

no one is willing to even acknowledge the existence of the ship.

This is absolutely typical. Indeed, when one looks at recent piracy rates, they have 

been steadily increasing since 1984 (50 incidents), until 1995-2005. Three related, 

parasitical trends, explain this increase. One: an increasing collapse of state structures 

which are, ultimately, the guarantors of the idea of the commons; case in point – 

Somalia. Two: a massive deregulation of the shipping market which has allowed ships 

to become as shadowy and as unprotected as the pirates who prey on them. Three: a 

technological dialectic which has seen pirates, with their GPS systems and fast speed 

boats, use new advances in communications technology to be ever more effective, 

just as advances in shipping technology allowed pirates to be so efficient in the 18th. It 

is this last measure of comparison which allowed the Somali pirates to capture an oil 

tanker like the Sirius Star, the supertanker carrying two million barrels of oil which was 

hijacked last year 833 kilometers southeast of Mombasa, and fully transform from 

telluric partisans into an efficient predatory force. 

The third comparison between the 18th century and Somali pirates today is, simply put, 

that  the level of organization of the pirates, and their motivations, have never been 

considered when evaluating what type of threats pirates pose, and what we should do 

about them. It is to this evaluation that we shall now turn. 

Evaluations of the pirates’ motivation have existed simultaneously in two worlds. On 
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the one hand, the 2008 report from the UN secretary general provides a list of 

motivations which is not dissimilar to those discussed in this paper: “poverty, lack of 

employment, environmental hardship, pitifully low incomes, reduction of pastoralist 

and maritime resources due to drought and illegal fishing and a volatile security and 

political situation...all contribute to the rise and continuance of piracy in Somalia.”18

On the other, these motives (or the addressing of the causes for these motives), are 

almost entirely absent from the discussion of what to do about piracy. Here, the 

pirates are motivated by greed alone, and they are thought to pose a risk because of 

a) links to terrorist organizations, and b) the cost to shipping.19 

These risks, however, do not entirely explain the virulence of the reaction, or the logic 

of the response. The virulence is summed up by a Wall Street Journal editorial from 

November 25, 2008, entitled "Why don't we hang pirates anymore?" I will read you a 

small excerpt:

Piracy, of course, is hardly the only form of barbarism at work today: There are the 

suicide bombers on Israeli buses, the stonings of Iranian women, and so on. But piracy is 

certainly the most primordial of them, and our collective inability to deal with it says much 

about how far we've regressed in the pursuit of what is mistakenly thought of as a more 

humane policy.20

The suggested responses to piracy have effectively taken three forms: ignore the 

pirates, address the causes of piracy, and combat the pirates.

Let us deal with ignoring the pirates first. As I mentioned, perhaps one could argue the 

pirates have been a prime mover in shipping reform. The Joint War Committee, which 

18 Quoted in Congressional Research Service. Piracy off the Horn of Africa. Washington: CRS. p.6
19 See, for instance: Middleton, Roger. 2008: Piracy in Africa: Threatening Global Trade, Feeding Local Wars. 

London: Chatham House. 
20 Stephens, Bret. 2008: Why don't we hang pirates anymore? Wall Street Journal, November 25, 2008. 

http://online.wsj.com/article/SB122757123487054681.html

http://online.wsj.com/article/SB122757123487054681.html
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is composed of insurance underwriters from the Lloyds and IUA company markets, has 

been issuing lengthy standards of best practice to avoid the pirates, to have certain 

technologies or weapons on board ship, and so on. The approach here is very much 

one of Shylock, looking and assessing the risk posed by water on the one hand, and 

pirates on the other. And, in fact, insofar as in the latter half of 2009 pirate attacks 

have dropped off, if you look at the International Maritime Bureau records, it is not the 

large fleet that has been effective, but these basic safety measures and a degree of 

preparedness. 

Then, there has been some attempt to address the causes of piracy, at least that is 

what is claimed. Ultimately, they come down to trying to support the coalition 

government of President Sheikh Sharif Sheikh Ahmad. The insistence here is 

interesting. Somalia is not lawless; there are a host of different organizations present 

in the country: the provincial government in Puntland, where many of the pirates are 

based, the semi-autonomous region of Somaliland, the Al Shabaab forces, and the 

pirates themselves. But because piracy is seen as a crime brought about by a lack of a 

sovereign state, and this has, as we have seen, continuity with the law, in which piracy 

emerges where there is no state, all the focus is on propping up a regime, and on 

vague words about bolstering the Somali navy. 

The Somali navy, in case we might forget the sheer absurdity of thinking that the 

Somali navy might be a solution to piracy (depending on how we constitute it as a 

problem), has not been to sea for two decades, has no boats, and no equipment. 

Moreover, given the government has no effective jurisdiction outside the capital, it is a 

mystery how plans to support the navy might actually come into effect. There has 

been no talk of addressing the crisis in the fishing industry or the waste dumping, 

though these are acknowledged as causes of piracy. Everything is focused on the 
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establishment of a state, in a country where the state is no longer thinkable. 

The third, and most problematic way the international community has responded to 

the pirates is by combating the pirates. There is now a fleet patrolling the Gulf of Aden 

and the Somali territorial waters. It is principally made up of three flotillas: one from 

NATO, one from the EU, and the US-led Combined Tasks Force 151, as well as numbers 

of warships from Japan, South Korea, China, Russia and India. They have been setting 

up security lanes in the Gulf of Aden, along which they encourage ships to pass. The 

fleets basic purpose is not eliminating the pirates, but, consonant with our friend 

Shylock, minimizing the risk for the ships that are passing.

Their attempts are not entirely successful. Major General Thomas L Wilkerson, CEO of 

the US Naval Institute, speaking at a meeting of the governments involved, has been 

scathing. “Successful? The most powerful navies in the world are represented by the 

countries around this table. And we have ceded control of over one million square 

miles of ocean to a bunch of thugs in speedboats.’”21 

This year, only 20% of attacks have been successful, compared to 40% last year – 

though mainly, as I mentioned, this is due to safety provisions on ships rather than the 

presence of the incredibly expensive international fleet. And, nonetheless, there have 

been more successful attacks this year than last (148 so far, compared to 122 for all of 

last year).

So, we have an incredibly expensive, largely ineffective multi-national fleet, which 

acknowledges that it cannot stop piracy, but aims to limits its effects on international 

shipping, and then, by cutting down the revenue stream, to limit the possibility of 

21 In, Rozenberg, Joshua. 2009: Calling for a Holistic Approach to solving the piracy problem. els International 
Lawyers. p.10 http://www.usni.org/userfiles/file/els%20Piracy%20White%20Paper%20FINAL.pdf

http://www.usni.org/userfiles/file/els%20Piracy%20White%20Paper%20FINAL.pdf
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pirates funding al Shabaab, something which has been muttered about darkly, and 

about which there is no evidence.

What is interesting here is that talking to the pirates never even emerges as a possible 

solution. I think the key for why this is so, and the key to understanding how we might 

approach the pirates issue better, is to be found in the UN security council resolutions 

legitimizing the international fleet. In 2008, the UN Security Council passed five 

measures on the Somali pirates, more than on any other issue.

They refer, rather neatly, to each of the spaces in which the pirates are active, as set 

out at the beginning the paper. In June 2008, a resolution was passed that meant, 

given the consent of the Somali government, states could enter the territorial waters 

of Somalia “for the purpose of repressing acts of piracy and armed robbery at sea."22 

We should note the irony of this resolution. In response to a group of pirates who claim 

they are fighting defensively against international forces exploiting Somali waters in 

the absence of an effective state, the UN Security Council legitimizes the entrance of 

international forces into Somali waters at the behest of a non-existent state. Let us 

note one further point of interest: it means that pirates are no longer simply pirates on 

the high seas. It means that, even in the national waters of Somalia, pirates are on the 

high seas, and subject to universal jurisdiction. 

December 16th on the same year saw an even border resolution drafted – it was 

promoted by the Bush administration in its last weeks. Resolution 1851 allows nations 

to: “undertake all necessary measures that are appropriate in Somalia, for the 

purposes of suppressing acts of piracy.” So, if we remember the start of the paper. 

Somali pirates operate in three spaces, and this gives them their unique status. They 

22 Resolution 1816 (2008) Adopted Unanimously with Somalia’s Consent; Measures Do Not Affect Rights, 
Obligations under Law of Sea Convention. http://www.un.org/News/Press/docs/2008/sc9344.doc.htm

http://www.un.org/News/Press/docs/2008/sc9344.doc.htm
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operate on the high seas, in Somali territorial waters, and on land. Resolution 1851 

allows universal jurisdiction to be extended not only into Somali territorial waters, but 

also onto the land, and in the air. And indeed, in September 2009, there was the first 

US air strike in Somalia. Not against the pirates though, but against the al-Shabaab 

organization.

The high seas here have become a sea ambulant. In the very center of the country, 

one finds, precisely, the high seas, this area of legal indetermination in which you are 

subject to universal jurisdiction, and you cannot be a political entity, but must be a 

private individual. As the strike on al Shabaab shows, this has strong structural 

parallels to many of the debates about terrorism that have been occurring in the 

United States over the last eight years, a question which goes beyond the scope of 

this paper.

I want, very briefly, to set out some of the problems with this approach, before 

returning to my original question: is the Somali pirate a pirate, and by concluding 

negatively, seeing some of the other ways we could think about piracy and what we 

might do about it.

But first, the problems with the approach taken in Resolution 1851 are manifold. No 

strike has yet been taken on land, other than the US air strike, and legally it remains a 

contestable issue. Pirates are not combatants, but civilians, and civilians cannot be 

targeted under international law except in cases of immediate self-defense. So it 

remains to be seen if actually, not that substantively they would ever have the 

opportunity, Somali pirates could bring the fleet to court for pursuing them onto dry 

land.
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Then, further, it is dubious whether pirates captured on the ground would be open to 

universal jurisdiction. If we remember the definition of piracy in law, pirates are on the 

high seas. If you went into Somalia, and arrested some people for being pirates, either 

you would have to have a) proof they were indeed pirates on the high seas, and, as we 

have seen, in many cases “piracy” occurs in national waters or b) make a novel, and 

very innovative, and to my mind disastrous, legal argument which said: piracy can 

take place in the absence of a state: piracy can occur simply in the absence of an 

effective state structure. The way in which “effective state structure” would be 

interpreted is impossibly broad; it leaves an exception open at the basis of the 

international system, and allows the commons to be evoked precisely to 

deterritorialize those who already have no rights (in a non-existing state structure). 

Third problem. The United Nations Convention on the Law of the Sea says, in article 

105, that every state may seize a pirate ship, but that prosecution must be “by the 

courts of the state which carried out the seizure.” In many countries involved in the 

flotilla, there is an absence of evidence, the absence of an appropriate body of law, 

and concerns about pirates who are judged not guilty claiming asylum. Indeed, one of 

the reason so many pirates are released after they are captured are fears about non-

refoulement, the provision in international law which means that one cannot send 

someone to a place where there life maybe at risk – which is to say, of course, the 

entirety of Somalia. Since August 2008, 320 pirates have been captured: and 175 of 

those have simply been disarmed and released.

The system, in sum, has established a very expensive fleet with dubious legal status, 

which is proving entirely ineffective. The ultimate reason for this, I have argued, is that 

conceptually, the pirate is thought of as completely exterior to territory, to the 

possibility of political organization, to the extent that even on land, the Somali pirate is 



21

thought of as a pirate. 

In conclusion, I want to return briefly to Cicero. In On Duties, he talks about our duties 

in relationship to pirates in the following way:

There are laws of warfare, and it often happens that fidelity to an oath given to 

an enemy must be kept. For if an oath has been sworn in such a way that the 

mind grasps that this ought to be done, it should be kept; if not then there is no 

perjury if the thing is not done. For example, if an agreement is made with 

pirates in return for your life, and you do not pay the price, there is no deceit, not 

even if you swore to do so and did not. For a pirate is not included in the number 

of lawful enemies, but is the common enemy of all. With him there ought not to 

be any pledged words not any oath mutually binding.

With him there ought not to be any pledged words. Because pirates do not exist within 

the common world of responsibility, but are exterior to it, then with them no pact or 

agreement can be made. This almost existential hostility has its origins, as I hoped I 

began to show in the section of this essay that dealt with piracy law, in the way states 

constitute themselves in relation to a commons, a space of neutrality between 

themselves, and he who attacks in this commons, is actually attacking the commons, 

and the state structure that gives rise to it. 

This is, I think, what underlies our hostility to pirates, what creates the virulence of the 

Wall Street Journal editorial I quoted. It does not, I am afraid, help us much with the 

empirical situation on the ground.

The situation is this: there is a country without a functioning state, but with many 

organized groups. In a failed state, why not honor the rogue states? Why not pay the 
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pirates as insurance companies, and save some of the billions we invest in the fleet? 

Or plow the money we waste on the transitional government into development 

projects on the coast? Why not, in other words, in treat failed states as the possibilities 

of new regimes of governance?

There are precedents for doing this. Without being able to go into the complicated 

relationship between pirates and the European powers in the Atlantic, we could just 

remember those famed Barbary pirates of North Africa. Gentili, the great Italian 

professor of civil law at my alma mater, Oxford, was convinced these people were 

nothing but bandits. For Gentili, those who are honorable opponents, with whom one 

can enter into negotiations, are only those who have public cause, which means: “He 

is an enemy, who has a state, a senate, a treasury, united and harmonious citizens.”23 

Grotius differs;24 he claims that one judges enemies not by whether they are 

recognized by others, but by the nature of the association formed: whether they have 

simply been formed for the sake of wrong doing, or, like a commonwealth, for the 

enjoyment of rights. 

Note immediately that this is not a qualification of actions. Lord knows America was 

formed as a commonwealth, and its actions sometimes make it seem like it was 

formed for wrong doing. Instead, it is a question of establishment: if an organization, 

Grotius continues, was formed for the enjoyment of rights, then they cannot be 

pirates, they have a form of life proper to them, and we can enter into negotiations 

with them.

The pirates, whatever the extent of their actions, here fit precisely into the model 

Grotius offers to assess the Barbary States. It is that model we should take up today, 

23 Gentili, Alberico. 1933: Three books on the Law of War. Washington: Carnegie Endowment for Peace. p.25. 
24 Grotius. 1925: The Laws of War and Peace, in Three Books, Wherein Are Set Forth the Law of Nature and of  

Nations Also the Principles of Public Law. Washington: Carnegie Endowment for Peace. p.630.
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in beginning our discussion with the pirates. 

I am pessimistic that this is possible. Instead, what we will see more and more, it 

seems to me, is these floating seas, these domains of deterritoriality in the middle of 

territory, and now I can recall, in closing, John Yoo's words, when Jane Mayer asked him 

about extraordinary rendition:

“Why is it so hard for people to understand there is a category of behavior not covered 

by the legal system? He asked. What were pirates?”25

...and the waters shall cover the earth.

25 Quoted in, Mayer, Jane. Outsourcing Torture: The secret history of America’s “extraordinary rendition” program. 
New Yorker. February 14, 2005.


